DISCOVERY INSTRUCTIONS-

DISCOVERY INSTRUCTIONS AND DEFINITIONS

The following information has been designed to provide the client with insight into basic discovery tools that are available to parties that are involved in contested legal disputes.  Please read the below printed materials.
I.

NOTICE TO PRODUCE AND REQUEST FOR THE PRODUCTION OF DOCUMENTS

(a)  What is a Notice to Produce and Request for the Production of Documents?

A party that is engaged in a contested legal matter may make a written request for a document production on the opposing party.  The Civil Practice Act as codified in the Official Code of Georgia (Section 9-11-34 (a) (1) & (b)) provides for the following:

   “(a) Scope. Any party may serve on any other party a request:

   (1) To produce and permit the party making the request, or someone acting on his behalf, to inspect and copy any designated documents (including writings, drawings, graphs, charts, photographs, phone-records, and other data compilations from which information can be obtained, translated, if necessary, by the respondent through detection devices into reasonably usable form), or to inspect and copy, test, or sample any tangible things which constitute or contain matters within the scope of subsection (b) of Code Section 9-11-26 and which are in the possession, custody, or control of the party upon whom the request is served.”

“(b)  Procedure.

   (1) The request may, without leave of court, be served upon the plaintiff after commencement of the action and upon any other party with or after service of the summons and complaint upon that party. The request shall set forth the items to be inspected, either by individual item or by category, and describe each item and category with reasonable particularity. The request shall specify a reasonable time, place, and manner of making the inspection and performing the related acts.

   (2) The party upon whom the request is served shall serve a written response within 30 days after the service of the request, except that a defendant may serve a response within 45 days after service of the summons and complaint upon that defendant. The court may allow a shorter or longer time. The response shall state, with respect to each item or category, that inspection and related activities will be permitted as requested, unless the request is objected to, in which event the reasons for objection shall be stated. If objection is made to part of an item or category, the part shall be specified. The party submitting the request may move for an order under subsection (a) of Code Section 9-11-37 with respect to any objection to or other failure to respond to the request or any part thereof, or any failure to permit inspection as requested.”

(b) What is the client obligated to do once a Notice to Produce and Request for the Production of Documents is served on him/her?

When a Notice To Produce is served on a client, a copy of said Notice to Produce will be mailed (via U.S. Postal Service) and emailed to the client.  The client will be required to provide draft written responses to the law offices of Alembik and Alembik within fourteen days (14) of receiving same.  All responses are to be typed and emailed to galembik@bellsouth.net Clients will also be required to gather all requested documents in their possession. 

(c) What are acceptable responses to items that are being requested from the client?
If the document is in the client’s possession identify the documents in the client’s possession (i.e. Year 2005, 2006, 2007 U.S. and Georgia tax returns) and indicate that “the following documents will be produced at a mutually convenient time and place:”

If the document is not in the client’s possession then respond by indicating that “I have no such documents in my possession.”

If the document is in the client’s spouse’s possession then respond by indicating that “the requested documents are in my spouse’s possession.”
(d) Does the client have to produce all documents in his/her possession?

All non privileged documents in the client’s possession must be produced by the client. “Generally parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. (See O.C.G.A. section 9-11-26)

The Georgia Civil Practice Act allows for a party that is being asked to produce privileged information to seek protection through a Protective Order.  

Additionally protection can be obtained through a Protective Order “upon motion by a party or by the person from whom discovery is sought and for good cause shown, the court in which the action is pending or, alternatively, on matters relating to a deposition, the court in the county where the deposition is to be taken may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.”  (See O.C.G.A. Section 9-11-26 (c))  

What if the client chooses not to respond to a Notice to Produce or Request for the Production of Documents?

If a client refuses to provide written and/or documentary responses to a Notice to Produce and Request for the Production of Documents the Court will issue an Order compelling the client to respond and the client and the client’s attorney of record may be sanctioned by the Court.  

O.C.G.A Section 9-11-37 (a) (2), (3) and (4) provides for the following:
“(2)  Motion; protective order. If a deponent fails to answer a question propounded or submitted under Code Section 9-11-30 or 9-11-31, or a corporation or other entity fails to make a designation under paragraph (6) of subsection (b) of Code Section 9-11-30 or subsection (a) of Code Section 9-11-31, or a party fails to answer an interrogatory submitted under Code Section 9-11-33, or if a party, in response to a request for inspection submitted under Code Section 9-11-34, fails to respond that inspection will be permitted as requested or fails to permit inspection as requested, the discovering party may move for an order compelling an answer, or a designation, or an order compelling inspection in accordance with the request. When taking a deposition on oral examination, the proponent of the question may complete or adjourn the examination before he applies for an order. If the court denies the motion in whole or in part, it may make such protective order as it would have been empowered to make on a motion made pursuant to subsection (c) of Code Section 9-11-26;

   (3)  Evasive or incomplete answer. For purposes of the provisions of this chapter which relate to depositions and discovery, an evasive or incomplete answer is to be treated as a failure to answer; and

(4)  Award of expenses of motion.

      (A) If the motion is granted, the court shall, after opportunity for hearing, require the party or deponent whose conduct necessitated the motion or the party or attorney advising such conduct or both of them to pay to the moving party the reasonable expenses incurred in obtaining the order, including attorney's fees, unless the court finds that the opposition to the motion was substantially justified or that other circumstances make an award of expenses unjust.

      (B) If the motion is denied, the court shall, after opportunity for hearing, require the moving party or the attorney advising the motion or both of them to pay to the party or deponent who opposed the motion the reasonable expenses incurred in opposing the motion, including attorney's fees, unless the court finds that the making of the motion was substantially justified or that other circumstances make an award of expenses unjust.

      (C) If the motion is granted in part and denied in part, the court may apportion the reasonable expenses incurred in relation to the motion among the parties and persons in a just manner.”

II.

INTERROGATORIES

(a)  What are Interrogatories?

Interrogatories are defined as: “A pre-trial discovery (fact-finding) process in which a witness provides written answers to written questions under oath. The answers must be returned within a specified time and often can be used as evidence in the trial. Objections as to relevancy or clarity may be raised either at the time the interrogatories are answered or when they are used in trial. There are limits on the number of interrogatories that may be asked without the court's permission to keep the questions from being a means of harassment rather than a source of information.”
The Official Code of Georgia allows for the use of interrogatories as a discovery tool:

§ 9-11-33.  Interrogatories to parties -


   “(a)  Availability; procedures for use.

   (1) Any party may serve upon any other party written interrogatories to be answered by the party served or, if the party served is a public or private corporation or a partnership or association or a governmental agency, by any officer or agent, who shall furnish such information as is available to the party. Interrogatories may, without leave of court, be served upon the plaintiff after commencement of the action and upon any other party with or after service of the summons and complaint upon that party; provided, however, that no party may serve interrogatories containing more than 50 interrogatories, including subparts, upon any other party without leave of court upon a showing of complex litigation or undue hardship incurred if such additional interrogatories are not permitted.

   (2) Each interrogatory shall be answered separately and fully in writing under oath, unless it is objected to, in which event the reasons for objection shall be stated in lieu of an answer. The answers are to be signed by the person making them, and the objections signed by the attorney making them. The party upon whom the interrogatories have been served shall serve a copy of the answers, and objections if any, within 30 days after the service of the interrogatories, except that a defendant may serve answers or objections within 45 days after service of the summons and complaint upon that defendant. The court may allow a shorter or longer time. The party submitting the interrogatories may move for an order under subsection (a) of Code Section 9-11-37 with respect to any objection to or other failure to answer an interrogatory. 


   
(b)  What is the client obligated to do once Interrogatories are served on him/her?

When an interrogatory is served on a client, a copy of said interrogatory will be mailed (via U.S. Postal Service) and emailed to the client.  The client will be required to provide draft responses to the offices of Alembik and  Alembik within fourteen days (14) of receiving same.  All responses are to be typed and emailed to galembik@bellsouth.net 
(c) Does the client have to respond to every interrogatory question that is being asked of him/her?

The first fifty (50) questions must be responded to by the client unless the question will require the client to reveal privileged information. “Generally parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. (See O.C.G.A. section 9-11-26)

The Georgia Civil Practice Act allows for a party that is being asked to reveal privileged information to seek protection through a Protective Order.  Additionally protection can be obtained through a Protective Order ”upon motion by a party or by the person from whom discovery is sought and for good cause shown, the court in which the action is pending or, alternatively, on matters relating to a deposition, the court in the county where the deposition is to be taken may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense.”  (See O.C.G.A. Section 9-11-26 (c))

(d) What if the client chooses not to respond to Interrogatory questions?

If a client refuses to provide written and/or documentary responses to interrogatory questions the Court will issue Order compelling responses to the unanswered questions and the client and the client’s attorney of record may be sanctioned by the Court. 

O.C.G.A Sections 9-11-37 (a) (2), (3) and (4) provide for the following:

“(2)  Motion; protective order. If a deponent fails to answer a question propounded or submitted under Code Section 9-11-30 or 9-11-31, or a corporation or other entity fails to make a designation under paragraph (6) of subsection (b) of Code Section 9-11-30 or subsection (a) of Code Section 9-11-31, or a party fails to answer an interrogatory submitted under Code Section 9-11-33, or if a party, in response to a request for inspection submitted under Code Section 9-11-34, fails to respond that inspection will be permitted as requested or fails to permit inspection as requested, the discovering party may move for an order compelling an answer, or a designation, or an order compelling inspection in accordance with the request. When taking a deposition on oral examination, the proponent of the question may complete or adjourn the examination before he applies for an order. If the court denies the motion in whole or in part, it may make such protective order as it would have been empowered to make on a motion made pursuant to subsection (c) of Code Section 9-11-26;

   (3)  Evasive or incomplete answer. For purposes of the provisions of this chapter which relate to depositions and discovery, an evasive or incomplete answer is to be treated as a failure to answer; and
(4)  Award of expenses of motion.

      (A) If the motion is granted, the court shall, after opportunity for hearing, require the party or deponent whose conduct necessitated the motion or the party or attorney advising such conduct or both of them to pay to the moving party the reasonable expenses incurred in obtaining the order, including attorney's fees, unless the court finds that the opposition to the motion was substantially justified or that other circumstances make an award of expenses unjust.

      (B) If the motion is denied, the court shall, after opportunity for hearing, require the moving party or the attorney advising the motion or both of them to pay to the party or deponent who opposed the motion the reasonable expenses incurred in opposing the motion, including attorney's fees, unless the court finds that the making of the motion was substantially justified or that other circumstances make an award of expenses unjust.

      (C) If the motion is granted in part and denied in part, the court may apportion the reasonable expenses incurred in relation to the motion among the parties and persons in a just manner.”

III.

DEPOSITIONS

(a) What is a deposition?

A deposition is defined as follows: 

“The sworn testimony of a witness taken before trial held out of court with no judge present. The witness is placed under oath to tell the truth and lawyers for each party may ask questions. A deposition is part of pre-trial discovery (fact-finding), set up by an attorney for one of the parties to a lawsuit demanding the sworn testimony of the opposing party, a witness, or an expert intended to be called at trial by the opposition. If the person requested to testify, called the deponent, is a party to the lawsuit or someone who works for an involved party, notice of time and place of the deposition can be given to the other side's attorney, but if the witness is an independent third party, a subpoena will be served on that person to appear to testify. Depositions in criminal cases cannot be taken without the consent of the defendant.

The questions and answers are recorded by a court reporter and a transcript will be provided to either party if paid for. The deposition can be used in trial either to contradict (impeach) or refresh the memory of the witness, or be read into the record if the witness is not available. The clerk of any court of the United States within which a witness resides or where he is found, is allowed to issue a subpoena to compel the attendance of such witness, and a neglect of the witness to attend may be punished as contempt by the court whose clerk has issued the subpoena.”

The Civil Practice Act as codified in O.C.G.A Section 9-11-26 allows for depositions as a discovery tool:

“  General provisions governing discovery -


   (a)  Discovery methods. Parties may obtain discovery by one or more of the following methods: depositions upon oral examination or written questions; written interrogatories; production of documents or things or permission to enter upon land or other property for inspection and other purposes; physical and mental examinations; and requests for admission. Unless the court orders otherwise under subsection (c) of this Code section, the frequency of use of these methods is not limited.

(b)  Scope of discovery. Unless otherwise limited by order of the court in accordance with this chapter, the scope of discovery is as follows:

   (1)  In general. Parties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition, and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. It is not ground for objection that the information sought will be inadmissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”

(b) Will depositions take place in my case?

Depositions of parties and non parties may be requested during the course of your case.  The use of depositions may be a valuable asset in advancing your case.  If your domestic matter becomes contested you will be advised as to whether the taking of depositions may be appropriate in your case.  Depositions are costly endeavors.  The benefits of the deposition will have to be weighed against the value of the information that may be derived from the deposition that you are desirous of taking. 
